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`bunebiTi samarTlis tradicia~ 
 

jon m. finisi 
 

dimitri gegenavas Targmani 
 

bunebiTi samarTlis tradiciaze saubars naklebad aqvs 
azri. `bunebiTi samarTali~ (eTikis, politikis, samarTlisa 
da iurisprudenciis konteqstSi) ubralod niSnavs marTebuli 
winadadebebis erTobliobas, romlebic gansazRvravs ada-
mianur sikeTes, marTebuli arCevanis zogad moTxovnebsa da am 
zogadi moTxovnebidan gamomdinare, specifikur moralur 
normebs, ramdenadac isini garkveul ZiriTad sikeTeebTanaa 
kavSirSi. arsebobs bunebiTi samarTlis Taobaze Teoriisa da 
Teorizebis (da amgvari Teorizebis Tanamedrove nimuSis, 
gadawyvetilebis wamZRvareba am tradiciis klasikasTan Sesa-
bamisobaSia) tradicia. `bunebiTi samarTlis Teoriis tra-
dicias~ sami mTavari maxasiaTebeli aqvs: 

pirveli, eTikuri skepticizmis, dogmatizmisa da konven-
cionalizmis kritika da uaryofa; 

meore, deskrifciuli da amxsneli sazogadoebrivi 
Teoriebis (mag., politikuri mecniereba, ekonomika, iuris-
prudencia...) meTodologiebis naTelyofa; 

mesame, uflebisa da samarTlianis agregaciuli kon-
cefciebis kritika da uaryofa (mag., konsekvencializmi, 
utilitarizmi, keTildReobis maqsimalizacia, `propor-
cionalizmi~...) 

iurisprudenciaSi, tradiciasTan damokidebuleba aCve-
nebs: 

(1) rogor ivaraudebs samarTlis gageba sazogadoebis, sa-
marTlianobisa da uflebis, da xelisuflebis, rogorc 
arCevanisa da qmedebis mizezTa, praqtikul gagebas (mag., 
arsis, sikeTis gageba); 

                                                           
 Targmani Sesrulebulia Semdegi gamocemidan: John M. Finnis, The “Nat-

ural Law Tradition”, Journal of Legal Education, Vol.36, 1986. 
 samarTlis doqtori, asocirebuli profesori, daviT batoniSvi-
lis samarTlis institutis direqtori, JMG & Partners-is mmarTveli 
partniori. 
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(2) samarTlis gansazRvreba (mag., viRaceebis gagebaTa Se-
jameba) rogor SeiZleba da unda moicavdes miTiTebas 
moralur funqciebsa Tu samarTlis arsze (gansakuTrebiT, 
Tumca ara mxolod, samarTlis uzenaesobis procedurul 
idealebze), iuristebis mier iurisprudenciis dauflebis 
procesSi amoraluri kanonebis gamoricxvis gareSe; 

(3) rogor gamomdinareobs pozitiuri kanonebi bunebiTi 
samarTlidan (moraluri principebidan), rogorc minimum ori 
radikalurad gansxvavebuli gziT; 

(4) usamarTlo kanonebs, kanonebad arsebobisas, rogor 
SeuZliaT Seqmnan moraluri valdebulebebi, magram yovel-
Tvis moiSoron moraluri avtoriteti (da amgvarad, xasiaTis 
nawili), rac kanonebs, kanonierad Seqmnis wyalobiT, xasi-
aTobrivad aqvT. 

 

A. eTikuri skepticizmis, dogmatizmisa da  
konvencionalizmis winaaRmdeg 

 

(a) ZiriTadi adamianuri sikeTidan (simarTle da codna) 
minimum erTis skeptikuri uaryofebic ki TviTuaryofebia. 
bunebiTi samarTlis Teoria aris Teoria, romelic cdilobs, 
gaiTvaliswinos is faqti, rom amis gakeTeba (an gamokiTxva) 
sayuradReboa. Teoriebi, romlebic ar toveben sivrces 
TavianTi arsebobis, an maTive Rirebulebebis midevnebis 
faqtisTvis, TviTuarmyofelebi arian.  

(b) ZiriTadi adamianuri sikeTis an/da praqtikuli mizan-
Sewonilobis moTxovnaTa Taobaze Tanamedrove skepticizmTa 
umetesoba efuZneba `arsidan~ `jerarsamde~ logikurad akr-
Zalul gadasvlas (rac, Tanamedrove epoqisTvis Cveulebrivi 
maxasiaTebelia). MAGAL MAmagaliTisTvis:  

• msurs X-is damtkiceba, ase rom X kargia (sa-
yuradRebo …... an mavaldebulebeli.., an...) 

• mevaleba, miviRo, avarCio, Sevadaro, gadavwyvito... 

praqtikuli  principi, rom X... ase rom, X unda Sesrul-
des  

• Tanamedrove azrovnebaSi/Tanamedrove sazogadoe-

baSi, X farTod miiCneva, rogorc [ara] kar-

gi/mavaldebulebeli, Sesabamisad, X aris [ara] kar-
gi/mavaldebulebeli. 
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• X araa universaluri/sayovelTaod miCneuli, rogorc 
kargi/mavaldebulebeli. 

Eeqsptlicituri bunebiTi samarTlis TYeoria SeimuSaves 
platonma da aristotelem, swored rogorc amaTi msgavsi, non 

sequiturs kritika. Ees Teoretikosebi da mimdevrebi, rogorc 
aqvineli, mxedvelobaSi iReben arssa da jerarss, faqtsa da 
Rirebulebebs Soris gansxvavebas, gacilebiT ufro meti 
sifrTxiliT, vidre, magaliTad, devid hiumi. sawinaaRmdego 
mtkicebebi miTia da mcdari wakiTxva.1 

skepticizmis kritika mWidrodaa dakavSirebuli Tana-
medrove iurisprudenciis mTavar strategiasTan: yuradReba 
mimarTulia ara ubralod struqturis, praqtikis an grZnobis 
garegan mxareze, aramed xasiaTobriv mizezebze, romelTa 
gamoc xalxs uwevs, imoqmedos iseTi gzebiT, romlebic 
gamorCeuli socialuri fenomenis (rogoricaa samarTali) 
dafuZnebamde midis. iurisprudencia sasamarTlo gadawyveti-
lebaTa dasabuTebis saxeebs uzrunvelyofs. 

SeniSvna: dakavSirebulia ra WeSmaritebasTan, bunebiTi 
samarTlis Teoria sruliad ganirCeva politikuri, maT So-
ris, konservatiuli, liberaluri, radikaluri da a.S. mo-
ZRvrebebisgan. 

 
B.  sazogadoebriv mecnierebaTa meTodologiaze 

 
gadaWriT SeiZleba iTqvas, rom `analitikuri iurispru-

dencia~ Tu `samarTlis deskrifciuli sociologia~, Se-
qmnili bentamis, xolo ganviTarebuli ostinis, kelzenis, 
veberis, hartis, racisa da sxvaTa mier, meTodologiur 
TviTnebobas Tavs aRwevs mxolod, analizs, aRwerasa da 
axsnaSi gamoyenebis mizniT, koncefciaTa SerCevasa an/da 
formulirebaSi udavo SefasebaTa winaswarWvretiT. Tumca 
igi mimarTulia TviTnebobisken, ramdenadac (bentamis, 
ostinisa da kelzenis SemTxvevaSi) uaryofs da axSobs am 
Sefasebebs, an (veberisa da hartis SemTxvevaSi) maT 
araganxilvad SesaZleblobebad an winaswar varaudebad 
acxadebs.2 

                                                           
1 bolo ori winadadebis teqstobrivi dadasturebisTvis ix., Finnis J., 

Natural Law and Natural Rights, 330-38, 470-48, 53-55. (Oxford and New York, 

1980). 
2 ix., Finnis J., supra note 1, chapter I; da John Finnis, On “Positivism” and “Legal 

Rational Authority”, Oxford J. Legal St. 74-90 (1985).  
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bunebiTi samarTlis Teoria srulad aRiarebs deskrif-
ciul/amxsnel socialur mecnierebebs (romlisTvisac aris-
toteles `politikis~  ZiriTadi nawili adreuli modelia), 
socialur wesrigSi uflebisa da sikeTis Taobaze 
gamamarTlebeli/kritikuli praqtikuli msjelobisgan sru-
liad gansxvavebuls. Tumca bunebiTi samarTlis Teoria 
amtkicebs, rom socialuri deskrifciisa da axsnisTvis 
Sinaarsis Camoyalibeba da SerCeva aris da (sanam isini 
SezRudulad rCeba) unda iyos naxelmZRvanelebi SefasebebiTY, 
adamianur mdgomareobaTa Taobaze romeli kritikuli 
refleqsiaa kritikulad damtkicebuli. 

mokled, bunebiTi samarTlis Teoria cdilobs, imoqmedos 
Riad, kritikulad da ganxilviT, rasac sxva analitikuri da 
deskrifciuli Teoriebi malulad da dogmaturad akeTeben. 
roca erTi aRiarebs gansazREvrebaTa meTods, romelic 
aristotelem gamoiyena (centralur da meoreul SemTxve-
vebSi, praqtikuli gonierebis mqone pirovnebis mier 
gansjili), mas SeuZlia dainaxos, rom misi sazogadoebriv-
mecnieruli meTodologia (rogorc misi istoriografiulad 
primitiuli gamovlinebebisgan gansxvaveba) gacilebiT ufro 
sofisturia da ufro Ria axali monacemebisa da gaumjo-
besebuli gagebisTvis, vidre am sferoSi arsebuli 
Tanamedrove Sromebis umravlesoba. 

 
C. UFLEuflebis agregaciuli Teoriis kritika 

 
Uufro mniSvnelovani (eTikisTvis, politikuri Teorisaa da 

iurisprudenciisTvis) vidre adamianur sikeTeTa mocemu-
lobaa, aris eTikuri refleqsiis meore donis mocemuloba, 
romelic gansazRvravs `praqtikuli mizanSewonilobis 
moTxovnebs~ an `pasuxismgeblobis saxeebs~. Tanamedrove 
eTikisa da iurisprudenciis mosazrebaTa umetesoba arakri-
tikulad uSvebs, rom mizanSewoniloba sikeTeebisa Tu 
Rirebuleb(eb)is agregacias moiTYxovs. Tumca ubralo 
sikeTeebis (proeqtebis, an pirdapir gansazRvruli valdebu-
lebebis Sesruleba) mier Camoyalibebuli konteqstebis miRma, 
moralurad Tu politikurad mniSvnelovani arCevanis  
mdgomareobebSi ar arsebobs wminda udidesi sikeTe an naklebi 
boroteba, romelTa agregaciuli daangariSeba an gansazRvra 
SeiZleba. rwmena, romelic arsebobs, ara ubralod praqti-
kulad qimeruli, aramed Tavisufal arCevanTan SeuTavsebeli 
da Seusabamocaa.  
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Aadamianis uflebebsa da institutebs, rogorc samarTlis 

uzenaesobas, dAaSAvebulad aqvT forma, romelsac isini 
axorcieleben ubralod imdenad, ramdenadac agregaciuli 
eTikur/politikuri meTodebi dauSvebelia gaumarTlebelia. 
`adamianurobis~ pativiscemisa da patiosnebis kantiseuli 
principebi gacilebiT ufro mizanSewonilia, vidre bevri  
utilitaristuli, magram saWiroeben (da SeuZliaT miiRon) 
mxardaWeras, adamianuri bunebisa (`adamianuroba~) da 
ZiriTadi adamianuri sikeTeebidan nawarmoebi _ ZiriTadi 
praqtikuli principebis xarjze. 

Zalauflebis saxelSekrulebo formebis an nebaze 
dafuZnebul xelSekrulebis Teoriebze ufro siRrmiseulad, 
bunebiTi samarTlis Teorias SeuZlia mogvces tradiciuli 
iurisprudenciis problemebis ukeTEesi angariSi, rogoricaa 
mboWavi Cveulebebis (rogorc saerTaSoriso samarTalSi) 
Camoyalibeba, revoluciebs Soris samarTlis gangrZobadoba, 
de facto xelisuflebaTa Zalaufleba, saxelSekrulebo da 
sxvagvar valdebulebaTa Soris urTierTobebi, deliqtsa da 
zianis anazRaurebis sxva sqemaTa Soris urTierTobebi da a.S. 

 
DD. SeniSvna iurisprudenciis swavlebaze 

 
iurisprudencia, Cemi azriT, SesaZlebelia kargad iqnes 

warmodgenili `samarTlis Sesavlis~ kursebSi:  
(a) raTa aCvenos samarTlis uzenaesobis procedu-

ruli/sakonstitucio standartebi (kargad gadmocemuli 
fuleris `samarTlis moralurobaSi~, II da VI Tavebi) samar-
Tals (da Cvens samarTals) rogor ukavSirebs politikur 
Teorias (da Cveni saxelmwifo mowyobis rwmenasa da valde-
bulebebs) da ra mcire moculobiTaa maRal specifikur da 
sakamaTo samarTlebriv wesebsa da institutebSi; 

(b) raTa aCvenos kerZo samarTlis institutebi, rogoricaa 
ziani, xelSekruleba an gadaxdisuunaroba, rogor warmo-
adgens moralur koncefciebs, gaviTarebuls nawilobriv 
gamoyenebiT, nawilobriv gansazRvrebiT (konstruqciuli, 
aradeduqciuri da am gagebiT, `Tavisufali~, zogadi cnebebis 
implementacia Tu specifikacia), da Semdeg nawilobriv 
konsistenciis ganxilvebiT, rac nawilobriv deduqciuria.3 

                                                           
3 ix., maT Soris refleqsiebi gakotrebis samarTalze Finnis, supra note 1, 

188-93. 
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`iurisprudenciisadmi~ miZRvnili kursebi saWiroa 
uSualod iqnes dakavSirebuli zemoT mocemul meTodolo-
giur sakiTxebTaNn, rogorc garkveul iuristTa (naklebad 
mniSvnelovania, romeli substanciuri iuristis, cocxalis 
Tu gardacvlilis) sasargeblo naSromebze refleqsiis 
farglebTan. am sakiTxebze refleqsia `bunebiTi samarTlis 
Teoriaze~ refleqsiaa; ufro metic, igi (rac ar unda iarliyi 
miawebon) bunebiTi samarTlis Teoriis ganxorcielebaa _ 
sanam, ra Tqma unda, winaswar ganisazRvreba, rom pasuxebi 
skepticizmis an `Tanamedrove pirovnuli konvencionaliz-
mis~, an meTodologiuri paroqializmis an samarTlianobis 
zogierTi wminda agregaciuli Teoriis  sasargeblod gaicema. 

  
BB 

 


